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Eureka Durr, Clerk, EPA Eovironmental Appeals Board

202-233-OL2r

Jennifer C. Chavez (phone 202-667-4500 ext. 208)

TOTAL PAGES (iacluding cover page): 6

Dear Clerk:

I hereby submit a copy ofthe attaphed "Frimds of the Earth and Sierra Club's Opposition to

D,c. wAsA,s Motion for Reconsiileration," NPDES Appeal Nos. 05-02,07-10,07-l l, 07-12: In

re. Blue Plains Wasbwarer Tretuent Plant Permir No. DC0021199.

h accordance with EAB policn an original copy will be fiIed with the Clerk's ofEce and copies

will be served otr all parties.

Please feel &ee to oontact me or my assistant Francisca Santana if you have any guestions.

Daied: April 14,2008

/s/ Jermifer C. Cbavez
Earthjustioe
1625 Massachusetts Avenu€' NW
Suite 702
Washingtoa D.C, 20036-2212
Q02) 667-4500 (Phone)

Q02) 667-23sG (Fax)
Counsel for Frimds of the Earth and Sierra Club
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Blue Plains Wastewater Tre&rent Planq
NPDES Permit No. DC0021 199

NPDES Appeal Nos.: 0?-10' 07-I 1' 07-12

FRIEI{DS OF THE'EARTE A}ID SIERRA CLT]B'S

OPPOSITION TO DISTBICT OF COLUMBIAWATERAI\D
SEWER AUTHORITY'S MOTI'ON FOR RECONSIIIERATION

Forthe following reasons, Friends of the Earth and sierra club (FoE/sc) oppose tle

Dstiot of columbia water anil sewer Authority's (wAsA's) Motiou for Reconsrderation of

thatportion ofthe Board's March 19, 2008 order (fter) denying review of EPA Region 3's

decisios to include a total nitrogen limit io the Blue Plains wastewatel Treament Plant NPDES

PermitNo. DC0021199 (the Permit).

I .FrimrtsoftteEarthapdSierrsClubhaveaninterestint lreissuesraisedin
W.{SA'g Motion for ReconsiderstioB.

AnyactiontbarweakensoreliminatestheBluePlainsnitrogerrpermitlimitwill

adversely affect the longstanding interest of FoE/sc aud their membeF if, achieving and

protccting uater qualiry in the Anacosria and Potomac Rivers. FOE/SC's particular interest in

the nitogen limit was evidenced by their formal commeots on the initial proposed Peroit which

lacked a fina] nitogen limit. see Ex. I to FOEI/SC Petition for Revieu NPDES 07'12 (Nlay 7 '

2007). Il1 particular, FoE/sc asserted that "[r]o address rrrater quality srandards violations in the

Bay due to nutrienr pollrrtion, EPA and lhe states participating in the chesapeake Bay

AgeemeDt... have agreed to cap amual nutrient loads for each major tribuury basin anil

iwisiliction sufficicor rc achieie water quality standsrds (including water quality criteria) fo'r the

)
)
)
)
)
)
)
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Bey." /d. at 4. Accordingly, FoE/sc asserted tbat the Perudt za2,5f include a final nitogen limit

sufficient to protect water qualfuy aud beneficial uses ia the Bay. FOE/SC' in rheir comnents on

the second permit proposa! supponed EPA'S decision ro sdd the nitrogen limit. Id. pL 2 at 1 .

U. WASA's Motion for Reconsideration Should be llenied

WASA has failed to demoNtrate tbat rcconsideration of the Board's decision is

warrauted. A motion for recousidmariou will only be granlcd ifa matter was *erroneously

decirle4. based upon a "showing that the EAB bas uade a clear error, such as a misbke of law

or fact.,, 40 c.F.R $ 12a.19(g); EAB Practice lvlanual at 37 (June 2004) (hternal citations

ouitted). Because the Board coneotly found that wAsA failed to allege why the pemit limit

for dtogen confrvedes the requirements of the Clean Water Act afld Ailed to allege wby

EpA's response to WASA'S cos!3rlents regarding the cap load allocation process was inadequate'

reconsideration is not warrarrtetl'

A.TheBoardcorrectlyheldthetWASA'scha|leugetotheallocetionand
allocnflon process do nof fall within the Board's rwiew jurisdiction

The Board correctly rejected WA$A's speciflc c"hallenges ro tte final nitrogen limit in

the permir as outside the Boanl's jurisitiction. The Board acknowledged rhat a challenge to 'Tle

lninogen] efluent limitanion inelP falls within the Board' s rerriew jruisdictioo beczruse the limit

is a conditiou of dre permit decision ffier at 44, ciring 40 C.F.R $ 124.19. However' as

detailed in scction B below, each of WASA's specific challeoges pertained to potcy agreemems

nade during the nitrogen limir allocation process berween the Bay state partners under the

chesapeake Bay 2000 agreemeot. WASA fbited to allege any reasons why ttre allocation

process or final allocation tbat formed the basis fur the permit limit contlaveDe the Cleen Water

Act or regulations, and failed to explain why EPA s !€sponse to wASA's objections were

iradequate- Thus. the Board properly declined to pass upon WASA's objectioas'
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WASA did not allege tbat EPA's inclusion of the fialt nitogen permit limig based on the

cooperEtiv€ allocation process, violated cwA requirements for EpA,s issrunce of NPDES

permits. Inparticular, EPA's action was govecned by g 402 of the cwA,33 u.s.c. 0 1342.

That provision authorizes EPA to issue permits for ttle disdarge ofpollutants gpon condidon

that the discharges meet ihe requifements of the Act (includi:rg inter alia,applicable water

quality standards and criteria), and auy other conditioas EPA detemrircs are necessary.to carry

out the requirements ofrhe A.cL Id. g Ba@)e). EpA "slall pescribe conditions for such

permits to assure compliance" wirh the foregsing section.l

EPA and the Disuict implemenred the followiug process to determine the appropriate

nirogen permit limir for rhe Diseicr to achieve pater quality crireria for the chesapeake Bay:

Ffust, EPA Region III and EPA's chesapeate Bay program office in 2003 pubrished water

quality criteria for nutieors in thtr Bay aimed at achieving the Bay Ageenent goals.2 .gee

Ambient wder Quatity oiteriafor the chesapeatrc Bay and its Tidal Trihlan'er (EpA-g03-R-

03-002) (cihd in EPA's Response to cornments on ths April 5, 2007 finar modified permit).

The Bay stete parmers then panicipated in a cooperative process to identify aod allocate rhe load

reductions necessary to achieve those criteria see u.s. EpA" Region Itr, sening and Allocating

the chesryeolce Buy Basin Nutrient and sediment Loads,wA903-R-03407, ch" I ar 2 (Dec.

2003) (cited in wASA's petition as "'Decernbsr 2003 public*ioa ). The Districl took the

I '9?e 33 U'Sc' $ 134.2(aXl) (EPA sray *issue a p€rnir for 6e discharge of any pollutot.., upon condition tar gllcfi

:*5::*-19""3: !11 ".x "Cprt"able reEriremcos unoer secriois Iso r, gbz, roq soz,ioa, *a +dii * Cal
n:,:_q-T"ryTq "f 

necessry iurpleme.nting actiors relaring ro all suf,h requiren€nu, iucn ionaiio* ns ttr"AqEralstrar(lr determines are ncccssfiy ro carryf out rhe provisioDs ofrhis ciapef,); aia g l34Z(aX2) (EpA "shallprassribe condftions for such oernfu m assweionpnance with $e reqrdrer,eru of p*Fptlij.-1). see ako 40
,?:5f,11 i!1M9 

pernif can be issuea. . ' t*fi'" tn" i"tp"sti'1} modirions carmot ensurr conpliance wifrure appncaDte water qualfy r€quircmenB ofall affedsd Sares.!r)-
t Ion/SC do not trecessarity endoEe EPA'S conclusioD thar $e final criteria for rhe uay or the cap load allocations
T33:S.::,9iwe 

applics[[g warer qualiry standards ana criteria or to achievu *" Ctresapt AtiogoJrgreement goals.
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position tlal achievement of ibe Distic't's arocated reduction in nitrogen pollutiou was

lecessary to meet Ba,y criteri4 along with reductions by the other Bay stare partne$. Finalln the

Disuict amended its water quality standards to reflec the agreemerts, see EpA Response to

Comme,nrs at III.r'",5,: 21 DCMR $ I I 04.8 Table 1 nore 3. Thus, EpA and rtre Disaict

determined that tlrc glug plains nitrogen permit limit was Decessary to meet tbr Bay water

quslity criteda, and WASA has never offered evidence to the conrary.

B. The Board properly ileclined to coFcifl67 qr45A's allegations of deficiencies
in the allocation process rnd firal allocation to the trtent they are irrelevsot
to CWA requirennents for MDES pernits

The Board pmperly rejected wAsA's specific grounds for challenging rhe permit lirnit

It is Eot disputed that the agreed auocarions ofthe Bay-wide oitrogen cap among the Bay states

involved "scientific and tcchnical informati on od policy agreements,,, Dernmba 2003

Publication, oh 1 at 2 (emphasis added). However, WASA has failed to allqge that those policy

agreements violared the Act or invalidated the final perurit limit with rcspect to the requiremenb

in cwA $ 402 for EPA's issuance ofNPDEs permits. Therefore, the Bomd correcdy coucluded

tbx the alleged doficiencies WASA cited arc not prop€rly before the Board-

Most of WASA's allegations are based on WASA's view thar tho nifrogen reduction

required of Blue Plains is rmftirly high coupared to rhe reductions required of sources in other

states. WASA cites financial factors, as well as its belief that other states gaia greder benefits

aom a clean Bay 0rau the Distict does. .9ee wASA Petition at 12-21 . These objections are

irrelevaff to the requirement that a permit limit is necessary to meet applicablo warer quality

staudards and critcria for the Bay. The permit lindr is not reddered legally invalid merely

because of WASA opinion, for example, that "... the benefits to the Dishict fro,rn the Bay's

recovery pale in comparison to the benefits to Maryland and virginia," or that "[t]he Dis8ist
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receives no more benefit from improved water qriality in the rnain stem of the Bay ttrau does
Per',"ylvani3." WASA petition at 14.3

Finaliy, WASA implies that it is nor subject to the Distict's agreed alrocation because
V/ASA was not a party to tbe agreeme process. However, as an entity oftbe Distict of
col.mbi4 WASA is bound by the Distict's agreements, and responsible for carrying out the
Distict's responsibility to make niuogen reduction5 suffcieut to achiwe fhe Bay criteria, D.c,
code g3'[*2202.02.4 lirAsA had ample o,pportrmity to submit relevant evidence that the permit
limit itself contavenes applicable CWA requireme.lra, but frited to do so.

For the foregoirrg re.asons' FoE/sc ask rre Board to deny wASA's Motion for

Reconsideration ofthe Board's lvlarch 19, 200g Order.

RespectftJly submined rhis l4th day ofApril, 2008 by cou:rsel for FOE/$C:

6Fl--c e2_
Jeoaifer C. Chavez
Dayid S. Baron
Earthju-stice
1625 Massachusetts Avenue, NW, #202
Washington, D.C . 2003 6-2212
(202) 667-4s00 (Phone)
Qm) 667-2356 (Fax)

3 Nor do wAsA's arguments support a:r?in rtrat-hepermir lirniB are a$iuary and capricious as a mder ofa&ninistarive law. WASA makes lo ciaio rlar rhe linie tac.f 6 ,rt md Uasis, nor does it offer evidence ftatwouldsnpportsuchacraim- ^seelssoc oyr*ti.*Tavciii-6ficats-t"t;t,tii.r.i.c.c,-ib].dl95,lgg
(D.c cir- .l 996xThe lagency] need nor dernonsaL 6ar it t * dd" &u only acc4gable decisio!. il .rno ,n", ithas based irs decisiou on g reasoned andf,.r llpg$a tv rt 

" 
.uia.o"" U"foo tu t"e*ry*jl dfuiilt;; C*Processins-oitf coa$ co. v. F.ER-I, ier r.ji r0r i rbiii6rlltir. zoo:1q"*i.r-i, eii..ii,lE-o*,irli"i *

fri:," us.n_"v! line-drawing "ulless a pctitioner can dwro*irurc t.i t u t*i arrm J= pariry--**ir""tr.,baving m relationship to the und*lying-reglarory probleo").- 
-'- ---

a See also Disu'ict ofColunbia Warer euality Standards Revision of2005 Rsponse !o Counrenrs (-Though lheDcc€mber 2004 bash- *rd" pctmitbg approach, fre Disrrict qf cohubia react'ed agre..*t *itliiaird t! orl*six states on exasdy how nrrarericel NPDES permit would bep'n i, plu". to tg,rlare fre discbsrge of uE'ieulsfrom facilhies drrnughour the 64,000 square rsif, ,"erg=hr4 i'-- 
- '-



0{-11-08 0Z r56p||| F r0iFEar thi ust ic€ 2026672356 1-262 P.007/007 F80l

CERTTFICATE OFSERVICE

I hereby certi$ that a copy ofthe foregoing Friends of the Earth srd Sierra Club
Opposition to. Dishict of Colurbia Water md Sewer Authority's Motion for
Reconsideration was filed via facsimile to Eurika Durr, Clerk ofthe Board, and served on each
of the following by first-class moit, postage prepai{ on April 14,20OB:,

Jon A. Mueller, Esquire
Chesapeake Bay Fouudation
Philip Menill Environmental Center
6 Heradon Aveaue
Amapolis MD 21403

Deaue Bartlett
Senior Assistant Regional Counsel
Office of Regional Corursel
EFA Region 3
1650 Arch Sueer
Philadelphia PA r9]o3fl029

David Evans
Steveart Lect-h
McGuire Woods LLP
One James Center
901 East Cary Street
Ricbnond, VAZ32I9

DATEDT Apdl 14,200E

6H--,c %,
Jenaifer C. Chavez


